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applied to the case of a deceased person who has received (or is entitled to receive) benefits under a long-
term care insurance policy.  In all other cases, the term “estate” is limited to the recipient’s probate estate. 
The court held that the legislature had established two definitions for estate, and the limited definition 
applied to the instant case.  The home and the automobile were not part of the Medicaid recipient’s 
probate estate, and he did not receive long-term care insurance benefits.   
 
The Appellate Court next considered the issue of whether the Department could enforce a claim against 
the estate of the surviving spouse.  The court cited 42 U.S.C. § 1396p(b) as follows: 
 

(b) Adjustment or recovery of medical assistance correctly paid under a State plan. 
(1) No adjustment or recovery of medical assistance correctly paid on behalf of an 
individual under the State plan may be made, except that the State shall seek adjustment 
or recovery of any medical assistance correctly paid on behalf of an individual under the 
State plan in the case of the following individuals: 
(A) In the case of an individual described in subsection (a)(1)(B) of this section, the State 
shall seek adjustment or recovery from the individual’s estate or upon sale of the property 
subject to a lien imposed on account of medical assistance paid on behalf of the 
individual. [The court noted that there was no such lien imposed in the instant case.] 
(B) In the case of an individual who was 55 years of age or older when the individual 
received such medical assistance, the State shall seek adjustment or recovery from the 
individual’s estate. 
(C)(I) In the case of an individual who has received (or is entitled to receive) benefits 
under a long-term care insurance policy . . . the State shall seek adjustment or recovery 
from the individual’s estate on account of medical assistance paid on behalf of the 
individual for nursing facility and other long-term care services. 

 
The Appellate Court read the plain meaning of the federal statute and determined that the states are 
prohibited from estate recovery except in three specific situations.  This prohibition is not lifted by an 
express authorization to recover Medicaid benefits from the estate of a surviving spouse.  The Appellate 
Court concluded that Illinois law exceeds the authority granted under federal law, agreeing with the 
conclusion reached by the Wisconsin Court of Appeals in a similar case.  The Appellate Court further 
stated that “which definition of ‘estate’ applies is irrelevant if federal law does not permit states to seek 
recovery of medical assistance payment from the estate of the surviving spouse of a recipient,” because 
such recovery does not fall under an express exception to the estate recovery prohibition.  The Appellate
Court dismissed the Department’s claim against the estate. 
 
This case illustrates the complexities of Medicaid estate recovery.  For an expanded discussion of estate 
recovery in Virginia, please see Oast & Hook attorney Timothy K. Palmer’s paper entitled “Virginia 
Medicaid Estate Recovery,” located in the Legal Information section of Oast & Hook’s website at
www.oasthook.com. 
 

Oast & Hook 
 
Oast & Hook is an Elder Law firm.  We represent older persons, disabled persons, their families, and 
their advocates.  The practice of Elder Law is a holistic approach which includes estate planning, 
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investment and insurance advice, estate and trust administration, powers of attorney, advance medical 
directives, titling of assets and designations of beneficiaries, guardianships, conservatorships, and public 
entitlements such as Medicaid, Medicare, Social Security, and SSI, disability planning, income tax 
planning and preparation, bill paying and account management and reporting, care management, and 
fiduciary services.  We also handle litigation involving these issues, such as will contests and estate 
administration disputes.  For more information about Oast & Hook, please visit our website at 
www.oasthook.com. 
 
Oast & Hook is the Virginia member of the Special Needs Alliance, a nationwide network of disability 
attorneys.  As members of this alliance, we assist personal injury attorneys in resolving their cases to 
enhance the judgments and awards of their disabled clients and to maintain the eligibility of these clients 
for SSI and Medicaid.  We are experienced in protecting the public benefits of persons with special needs 
and in assisting with the management of their assets.  For more information about the Special Needs 
Alliance, visit its website at www.specialneedsalliance.com. 
 

Distribution of This Newsletter 
 
Oast & Hook encourages you to share this newsletter with anyone who is interested in issues pertaining 
to the elderly, the disabled and their advocates.  The information in this newsletter may be copied and 
distributed, without charge and without permission, but with appropriate citation to Oast & Hook, P.C.  If 
you are interested in a free subscription to the Elder Law News, then please e-mail us at 
eln@oasthook.com, call us at 757-399-7506, or fax us at 757-397-1267. 
 
 

   Please visit us on the world wide web at:   
www.oasthook.com  

  
Our website contains information about Oast & Hook  
and an archive of our newsletters and other estate  
planning, estate administration, and Elder Law articles  
in searchable format .  
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This newsletter is not intended as a substitute for legal counsel.  While every precaution has been taken to make this newsletter accurate, we 
assume no responsibility for errors or omissions, or for damages resulting from the use of the information in this newsletter. 
 
This newsletter is produced to be sent electronically.  If we currently fax you a copy of the Elder Law News but you prefer to receive it by e-
mail, then please contact us at: eln@oasthook.com.  
 
If you would like to be removed from our Elder Law News distribution list, please e-mail us at eln@oasthook.com, call us at 757-399-7506, 
or fax us at 757-397-1267. 
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