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Bradford’s debt.  The trial court said first that the decedent intended Bradford’s Trust to have less 
spendthrift protection than Craig’s Trust, and second that there was a public policy exception to 
spendthrift protection “if that would allow one beneficiary, through his or her misconduct, to deprive the 
other beneficiaries of their entitlements.” 
 
The Supreme Court of Virginia stated that Virginia Code Section 55-19 authorizes spendthrift trusts.  
The decedent’s will included spendthrift trust language, as follows: 
 

To the extent permitted by law, the principal and income of any trust shall not be liable 
for the debts of any beneficiary or subject to alienation or anticipation by a beneficiary, 
except as otherwise provided. Neither Norman William Worthington, Craig William 
Worthington, or any other beneficiary of any other trust under this agreement shall have 
the right to anticipate, sell, assign, mortgage, pledge or otherwise dispose of or encumber 
all or any part of the trust estate nor shall any part of the trust estate including income, be 
liable for the debts or obligations of any kind of the Beneficiary or be subject to 
attachment, garnishment, execution, creditor's bill or other legal or equitable process. 

 
The trial court had said that because Bradford was not named in this Article, and was “any other 
beneficiary of any other trust under this agreement,” the decedent intended that Bradford’s assets would 
have less protection from creditors.  The trial court then essentially ruled that public policy allowed 
garnishment under the circumstances. 
 
The Supreme Court disagreed with both of the trial court’s reasons for its ruling.  The Supreme Court 
held that the intention of the decedent, as determined from the plain language of the will’s provisions, 
was that “[a] 11 trust beneficiaries under her will, without limitation, are accorded the anti-alienation 
protection of the spendthrift provisions.”  No other provision of the will negates or limits the spendthrift 
protection. 
 
The Supreme Court then addressed the public policy argument by reviewing Virginia Code Section 55-
19.  The General Assembly has specifically limited spendthrift protection in the following circumstances: 
“the beneficiary’s debts in conjunction with an employee benefit plan, for child support, public assistance 
and medical assistance are enforceable by creditors against the beneficiary’s interest in the hands of the 
trustee regardless of any spendthrift provisions the trust contains.”  The Supreme Court said that the debt 
for breach of fiduciary duty against Bradford was not one of the statutory exceptions to spendthrift 
protection.  The Supreme Court stated, “Where the General Assembly has expressed its intent in clear 
and unequivocal terms, it is not the province of the judiciary to add words to the statute or alter its plain 
meaning.”  The Supreme Court held that the exceptions listed in the statute are the only ones allowed by 
law, and that courts cannot add other exceptions.  The Supreme Court reversed the judgment of the trial 
court and entered final judgment on behalf of the trustee. 
 
This case reaffirms the validity of the spendthrift trust protections afforded under Virginia Code Section 
55-19.  It should be noted that this Code section includes an “exception to the exception” of spendthrift 
protection for medical assistance payments.  Orders compelling trustees to make payment for medical 
assistance cannot be entered “if the beneficiary is an individual who has a medically determined physical 
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or mental disability that substantially impairs his ability to provide for his care or custody and constitutes 
a substantial handicap.”  This is important in the context of special needs trusts — trustees of such trusts 
cannot be compelled to make payment for medical assistance services if, as is normally the case, the 
beneficiary meets this definition. 
 

Oast & Hook 
 
Oast & Hook is an Elder Law firm.  We represent older persons, disabled persons, their families, and 
their advocates.  The practice of Elder Law includes estate planning, estate and trust administration, 
powers of attorney, advance medical directives, guardianships, conservatorships, and public entitlements 
(Medicaid, Medicare, Social Security, and SSI), disability planning, estate, gift and income tax matters, 
bill paying, care management, and fiduciary services.  We also handle litigation involving these issues, 
such as will contests and estate administration disputes.  For more information about Oast & Hook, 
please visit our website at www.oasthook.com. 
 

Distribution of This Newsletter 
 
Oast & Hook encourages you to share this newsletter with anyone who is interested in issues pertaining 
to the elderly, the disabled and their advocates.  The information in this newsletter may be copied and 
distributed, without charge and without permission, but with appropriate citation to Oast & Hook, P.C.  If 
you are interested in a free subscription to the Elder Law News, then please e-mail us at 
eln@oasthook.com, call us at 757-399-7506, or fax us at 757-397-1267. 
 
 

   Please visit us on the world wide web at:   
www.oasthook.com  

  
Our website contains information about Oast & Hook  
and an archive of our newsletters and other estate  
planning, estate administration, and Elder Law articles  
in searchable format .  
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