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did not waive his right to litigate the issue.  The court also said that the language of the stipulation 
indicated that the parties did not agree regarding the trust’s status prior to the date that the parties agreed 
the trust was null and void. 
 
The major issue that the Court of Appeals addressed was whether the agent had the authority to create an 
irrevocable trust on the plaintiff’s behalf in the absence of an express grant of authority in the DPA.  The 
district court had strictly construed the DPA and held that because the DPA did not specifically authorize 
the agent to create a trust on the plaintiff’s behalf, the trust was void ab initio.  The defendant contended 
on appeal that the DPA was broad and granted explicit power to the agent to act in the plaintiff’s stead 
with respect to all property of the plaintiff; therefore, the creation of the trust was within the power of the 
agent. 
 
The Court of Appeals reviewed Oklahoma law (where the DPA was executed) and Kansas law (where 
the trust was created).  The district court recognized that neither Kansas nor Oklahoma law specifically 
addressed whether an agent may create a trust without explicit authority in the DPA, and the Court of 
Appeals agreed with the district court’s analysis.  The appellate court then looked to a number of other 
authorities, including court decisions in both states, courts in other states, and the general weight and 
trend of authority.  The Court of Appeals stated that “the general weight of authority suggests that the 
power to create, modify, or revoke a trust is personal and non-delegable to an attorney-in-fact unless 
expressly granted in the power of attorney.”  The Court cited statutes and court decisions from several 
states that support this view.  The Court agreed with the weight of authority that in the absence of a 
specific grant of authority in a DPA, an agent does not have the power to create a trust on behalf of the 
principal.  The Court of Appeals also agreed with the reasoning of courts addressing analogous powers in 
DPAs to revoke trusts created by the principal and to make gifts of the principal’s property.  Those courts 
held that an agent must be limited to exercising only those powers expressly granted in the DPA.  The 
court of Appeals held that the Kansas and Oklahoma state courts would follow the general weight of 
authority, strictly construe the DPA, and deem the power to create trusts non-delegable in the absence of 
an express grant of authority.  The court affirmed the decision of the district court that the trust was void 
ab initio. 
 
This case suggests that attorneys carefully review the statutes and cases in their jurisdictions regarding 
powers granted to agents in DPAs.  Attorneys should include specific powers in DPAs with regard to 
trusts and gifting so that agents can exercise those powers on the principal’s behalf to fulfill the 
principal’s estate and long-term care plans. 
 

Speakers 
 

If you are interested in having an Elder Law attorney from Oast & Hook speak at an event, please call 
Jennifer Lantz at 757-399-7506. 
 

Oast & Hook 
 
Oast & Hook is an Elder Law firm.  We represent older persons, disabled persons, their families, and 
their advocates.  The practice of Elder Law includes estate planning, estate and trust administration, 
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powers of attorney, advance medical directives, guardianships, conservatorships, and public entitlements 
(Medicaid, Medicare, Social Security, and SSI), disability planning, estate, gift and income tax matters, 
bill paying, care management, and fiduciary services.  We also handle litigation involving these issues, 
such as will contests and estate administration disputes.  For more information about Oast & Hook, 
please visit our website at www.oasthook.com. 
 
Oast & Hook is the Virginia member of the Special Needs Alliance, a nationwide network of disability 
attorneys.  As members of this alliance, we assist personal injury attorneys in resolving their cases to 
enhance the judgments and awards of their disabled clients and to maintain the eligibility of these clients 
for SSI and Medicaid.  We are experienced in protecting the public benefits of persons with special needs 
and in assisting with the management of their assets.  For more information about the Special Needs 
Alliance, visit its website at www.specialneedsalliance.com. 
 

Distribution of This Newsletter 
 
Oast & Hook encourages you to share this newsletter with anyone who is interested in issues pertaining 
to the elderly, the disabled and their advocates.  The information in this newsletter may be copied and 
distributed, without charge and without permission, but with appropriate citation to Oast & Hook, P.C.  If 
you are interested in a free subscription to the Elder Law News, then please e-mail us at 
eln@oasthook.com, call us at 757-399-7506, or fax us at 757-397-1267. 
 
 
 

   Please visit us on the world wide web at:   
www.oasthook.com  

  
Our website contains information about Oast & Hook  
and an archive of our newsletters and other estate  
planning, estate administration, and Elder Law articles  
in searchable format .  
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assume no responsibility for errors or omissions, or for damages resulting from the use of the information in this newsletter. 
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